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This is one of a series of papers designed to make availapole 
in a condensed and convenient form, information concerning State 
milk control acts, the type of regulations issued tnereunder, and, in 
general, tae legal developments in connection with their administration 
and enforcement, One paper will be devoted to eacn State having such 
an act. 

It is expected tnat a general summary of all the State acts 
and regulations will be prepared when the review of individual state 
acts and regulations is completed. In this connection some compar- 
ison mey be made, These papers omit much detail which might be help- 
ful to those concerned with legislative or administrative problems 
of State milk control. Those who desire more complete information 
will undoudtedly find it to their advantage to get in touch with the 


officials charged with the administration of these acts. 


STATH MILK CONTHOL IN NaW JinSHY 
THa ACT, ITS ADMINISTRATION AND LEGAL STATUS 


PAnT ONE 


I. General Cnaracter of Legislation, 


Tne New Jersey act is an emergency measureZt , enacted for the 
purpose of regulating the purchase, distribution and sale of fluid 
milk and cream. It continues, in amended form, the powers of a milk 
control poard authorized by a law enacted in May 1933, 2/ The enact-— 
ment is declared to be an exercise of the police power of the State 
necessary for the immediate preservation of tne public peace, health 
and safety, and its objectives are the prevention of various harmful 
practices in the milk industry, the providing of a reasonable return 
to the milk producer, and the insuring of a sufficisnt supply of fresh, 
wholesome milk to the people of the State. The emergency period dur- 
ing which the law shall be effective expires June 30, 1937, 


Type of Governing Agency 


The board is composed of five members, citizens of the State, 
appointed and subject to removal by the Governor, and receiving a per 
diem compensation and expenses. The board may appoint and prescribe 
the powers and duties of necessary technical and other assistants 
and employees, including a recording secretary wno may be a member 
of the staff, 


Conditions Under Which Powers of Board Mey Be Exercised 


The board is empowered to act on its own initiative in all mat- 
ters over whicn it has jurisdiction. The exercise of its powers does 
not depend on any expression of approval or disapproval by any group 
or groups of the milk industry. The powers granted the board are 
extensive and while in certain cases rules are laid down under which 
the board shall act, for example, in licensing milk dealers and es- 
tablishing prices, much is left to the discretion of the board, wnich, 
in most instances, may formulate its own rules and regulations as may 
be necessary to effectuate the purposes of the act. 


source of Financing 


Maintenance of the board and expenses of its operations are met 


Ame Chapter 175, Pamphlet Laws of 1935, approved april 29 and effect- 
ive June 1, 1935. 

2/ Chapter 169, Pamphlet Laws of 1933. 

3/ The board has placed the principal responsibility of the admin- 
istration on a secretary and his staff and has confined its own activ— 
ities largely to final determinations on matters reaching it for con- 
sideration through the secretary. 
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by annual license fees paid to the board at the time of applying for 
license by milk dealers, including distributors, sub-dealers, processors 
and seoeeaie) Such fees, ranging in amount from $1 to $800, are paid 
by the board to the State Treasurer and by him paid out on order of the 
boerd. Proceeds of adjustments of penalties collected by the board and 
proceeds of fines and costs imposed by any court are paid into the gen- 
eral fund of the State. 


Statutory Protective Provisions 


The act contains a separability clause, also a saving clause which 
declares that the act shall not in any of its provisions apply or be 
construed to apply to foreign or interstate commerce, except as it may 
be effective pursuant to the Federal Constitution, and laws enacted pur- 
suant tnereto. 


II. Regulatory Provisions. 
Powers of the board 


Investigation.- The board is empowered to investigate all mat- 
ters pertaining to the production, importation, sale for manufacture, 
storage, transportation, disposal, distribution and sale of milk in the 
State. "ilk", here, means milk as defined in the act.2/ The power 
therefore covers all such matters as unfeir trade practices, responsi- 
bility of dealers, law violations, and costs of production and distri- 
bution of milk. To support the power of investigation, the board may 
issue subpoenas to compel the attendance of witnesses and the production 
of books, pépers end records, shall have "access to and may enter" all 
places where milk is being stored, bottled or manufactured into food 
products, end snall have power to inspect all books, papers, records 
or documents in any place within the State for the purpose of ascertain- 
ing facts to enable it to administer the provisions of the act. The 
act contains no provision requiring that information thus secured shall 
be regarded as confidential. 


wediation and arbitration.-— The board may mediate or arbitrate 
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4] uxcept stores selling milk or cream exclusively for consumption 
on the premises, or stores selling only canned milx or cream. 

5/ "ilk" is defined as the product of dairy enimals nandled "with 
a view to being sold as milk for consumption in fluid form end also 
cream, ice cream mix, buttermilk and skimmed milk, sold or intended to 
be sold as such for food, and any flavored fluid sold, advertised or 
held out 2s a milk drink." The term "milk" excludes such product sold 
or intended to be sold for any other purpose, or when sold as condensed 
or evaporated milk in hermetically sealed cans. 
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State, county and municipal agencies and with other States and the Fed- 
erel Government. Before such agreements shall be declared in effect 
they must be ratified by a majority vote of the board.’ 


Licensing powers.- ivery milk dealer as defined in the acto, 
viz., dealer (distributor), processor, sud-dealer, producer-dealer and 
store, is required to be licensed. In applying for a license the appli- 
cant snall enclose the required license fee, submit information as to 
the nature of his business, and state "that he has complied with all 
the rules and orders of the board." The license is in addition to any 
other license or permit required by any law of the State, or by any or- 
dinance of a local board of health, and may not be granted or be oper- 
ative if granted, with respect to a particular municipality, during such 
time as the State Department of Health or a local board of health shall 
refuse to license or shell suspend or revoke the right of e licensee to 
sell or distribute milk or cream therein. The ooard, after hearing, 
may decline to grant a license, or may suspend or revoke one already 
granted, when satisfied of the existence of certain facts, conditions 
or situations with respect to milk dealers, set forth in the act. A- 
mong these are; (1) failure to account and make payment, without 
reasonable cause, for any milk purchased from a producer; (2) tne com 
mission of any act injurious to trade or commerce or which may demoral- 
ize the price structure of milk or interfere with an ample supply of 
milk for the people of the State; (3%) failure to keep records or fur- 
nish records as required by certain sections of the law; and (4) proof 
that the dealer has committed any-act likely to undermine health regu- 
lations and standards as established by health laws and ordinances. 


Records and reports.- The board may require licensees to keep 
Such records and information as it may deem necessary for the proper 
enforcement of the act, including all pertinent racts as to milk bought 
from suppliers, sold to consumers and others, and classified as to grade, 
location and market outlet, quantity of each milk product manufactured 
and quantity of milk and cream used in its manufacture. Prices paid 
and amounts received may be a part of any such record. In addition, 
each licensee shall, from time to time as required by the board, make 
and file a verified report of all metters of which a record is required 
to be kept. 


Bonding of dealers.—- Bonding of dealers, sub-dealers and pro- 


cessors, though not specifically provided in the act, is required under 
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6/ "“wilk dealer" is thus defined; "Any person who purchases for 
sale, produces for sale direct to consumers, purchases for distribution, 
distributing broker, any person who purchases, distrioutes, or handles 
within or without the State, for storage, manufacture, or sale in this 
State, except for consumption on the premises of the producer, milk 
and crean,"! 
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& separate act. 7/ In addition, the board may promulgate and enforce 
credit regulations governing sales "between dealer, sub-dealer and 
processor," 


Powers in Regard to Price Regulation 


Prices to be paid producers.~ Tne language of the section auth- 
orizing the board to fix prices to be paid producers, es well as re- 
sale prices, is as follows; "The board may ascertain, determine, and 
fix by investigations and proof, as tne emergency permits, the minimum 
prices to be paid to the producer, the minimum prices to be charged by 
milk dealers to processors, sub-dealers and stores and the minimum 
‘prices to be charged the consumer for milk in the several municipali- 
ties or markets of this State, under varying conditions, as will best 
insure a sufficient quentity of pure and wholesome milk. to the inhab- 
itants of this State." As criteria for such price determination, "The 
board shall take into consideration the varying grades of milk.produced, 
the varying percentages of butterfat, plant volume, seasonal production, 
and other conditions effecting the cost of production, cost of trans- 
portation and marketing, and the amount necessary to yield a reasonable 
return to the producer and to the milk dealer," The term Norades ,"! 
used above, "shall be for the purpose of fixing prices only" and shall 
not conflict with or affect the status of board of health requirements. 
It is discretionary with the board whether in the fixing of prices it 
shall hold public hearings in which interested parties may participate. 


wetnod of payment to producers; base-rating.- Tne act does not 
soecifically empower tne poard to essign or authorize the allocation of 
peses to producers’/, and nothing appears in tne act to eutnorize marxet- 
wide pooling of milk. Legal basis for payment by dealers on the individ- 
ual-distrioutor plan is apparently found in the power to fix "tne min- 
imum prices to be paid to the producer," although there is no mention at 
fixing producer prices for milk on the basis of "class use" by dealers. 


Resale prices.~ Autnority for tne fixing of minimum resale prices 
is found in the provision quoted above; aiso included. tnere are the price- 
determining factors whieh tne board shall texe into consideration in fixing 
such prices. 


Powers wWitn Respect to Unfair Competition and Trade Practices 


The board is authorized to exercise its general powers, subject v« 
to specified exceptions, "to control or prevent unfair, unjust destructive 
and demoralizing practices." The act also expressly declares that "tne 
licenses required by the act are for the purpose of correcting" such 
practices, 
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7/ State bonding law, chapter 74, Laws of 1917, as amended, 
8/ For the fixing of producer bases, called "norms," see Part Two. 
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Limitations and dxceytions 


An important limitation on tne general powers of the board is 
the provision tnat nothing in the act shail ve construed as autnorizing 
the board to adopt or enforce "orders, rules or regulations containing 
provisions of sanitary regulations," as defined in the act,9/ and that 
nothing in tne act or rules or regulations adopted thereunder snall 
conflict or be construed to affect the status, force or operation of 
any sanitary regulations, or the act (as amended and supplemented) "to 
secure the purity of foods... drugs," etc., approved may 20, 1907. 
Another limitetion or exception provides tnat it is not intended that 
milk "utilized or sold to be utilized for manufacturing purposes" shall 
be included in the determination of tne license fee, nor may seles by 
a dealer of milk bought within or witnout the State and sold in anotner 
State be so included, L0/ A provision in the nature of an exception, as 
regards praducers! cooperatives, is referred to in the paragraph on 
cooperetives in this outline. 


Violation 


Unlawful ects.- acts specifically declared unlawful apply only 
in the case of milk dealers. It is unlawful for a milk dealer (1) to 
buy milk from an unlicensed dealer, (2) to sell milk in New Jersey to 
an unlicensed dealer, (3) in any way to deal in or handle milk wnich he 
may heve reason to believe has previously been dealt in or handled in 
violation of the provisions of the act, and (4) in the case of milk pro- 
duced outside the State, when it shall have come to rest within the State, 
to sell such milk if it nas been purchased from producers at a price 
lower than tnat required to be paid for milk produced within tne State, 
purcnased under similar conditions.tl/ in addition, certain acts are 
pronibited. tor example, a dealer shall not buy milk from producers or 
Others, unless duly licensed; nor shall a dealer or sub-dealert¢/ nandle 
milx in tae State which is obtained from any producer or from another 
dealer "wnere toe milk has deen bought either directly or indirectly 
for a price less than the price fixed by the board to be paid for milk 
to be distributed in a given market." mutual or secret agreements or 
combinations, contrary to the public interest, on the part of licensees, 
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9/ "Sanitary regulations" means; "all laws enacted by the State of 
New Jersey; ordinances and regulations enacted or adopted by municipalities, 
municipal boards of health, or municipal departments, or officials exer- 
cising the powers and duties of local boards of health, relating to the pro- 
duction, handling, transportation, distribution and sale of milk within 
this State," 

10/ For example, a milk dealer engaged in handling milk in New Jersey 
_ but selling milk only in another State "and/or engaged only in manufac- 
turing" shall pay a straight license fee of $25, but not a fee based on 
volume of sales, as is the case wnen engaged in intrastate handling. 

11/ This lest provision (section 705) is contained, witn almost iden- 
tical wording, in the New York milk control act (section 258-m.4), where it 
was held by the U. S. Supreme Court in tne case of Seelig v. Baldwin to 
offend the commerce clause of the Federal Constitution. 

12/ A sub-dealer is defined to mean "any dealer who purcnases milk from 
@ processor or milk dealer for the purpose of sale or resale." 
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associations, corporations, or others, whereby the price of fluid milk 
to be paid producers is decreased, are also foroidden. 

Penalties.- A violation of any provision of the act, or order, 
rule end regulation of the board shall be deemed a violation of the act 
and for such violation penalty is provided of not more than $50 for the 
first offense 2nd not more than $200 for tne second or each subsequent 
offense. Seigure is authorized of any milk or cream or milk products which 
are the subject of tne violation, and any part thereof may be sold as the 
board or court may direct, the proceeds to be paid to the State Treasurer. 
For refusing to obey a subpoena issued by the board, imprisoninent in tne 
county jail is, under certain circumstances, provided. 


Legal Remedies 


Board.- Upon written, verified complaint of violation of any 
provision of the act - and when made by the secretary of the board such 
complaint may be made upon information and pelief - certain soecified 
courts are empowered to issue process, in the neture of a summons, at the 
suit of the board, as pleintiff. The court shall proceed, thereafter, 
"in a summery manner, without a jury," to hear testimony and to determine 
and give judgment in the matter. Taere snoll be no filing of eny plead- 
ings, either for the plaintiff or defendant. If judgment be rendered for 
the plaintiff, the court shall cause any such defendant who may refuse or 
neglect forthwith to pay the amount of such judgment and all the costs 
and charges incident thereto, to be committed to the county jail for any 
period not exceeding 100 days. Another remedy of the board, to assist it 
in enforcement, lies in its power to file a bill in tne Court of Chancery, 
for an injunction to prohibit any habitual violation of the act. Cases 
of emergency snall have precedence over other litigation then pending. 

In addition to tne legal remedies of the board just stated, the act pro- 
vides the manner in which the subpoena process shall be enforced, in- 
cluding the provision that a justice of tne Supreme Court snail, upon 
satisfactory proof of refusal to obey the board's suopoena, issue an 
attachment for arrest and heave power to enforce, by imprisonment in any 
county jail, obedience to such subpoena, and to compel payment of the 
costs of such proceedings, to be taxed by the court. | 


Aggrieved parties.- Authorization to apply to 2 justice of the 
Supreme Court for a writ of certiorari is eranted to anyone applying to 
the board for a license, or to a licensee, when aggrieved by any action 
of the board taken pursuant to the act. Application for the writ shall 
be wade within 30 days after receipt of the order causing grievance. | Tne 
court may suspend, reverse, vacete or modify the order. In its discre- 
tion, the court may require tae aggrieved person, prosecutor of the writ, 
to execute a satisfactory surety bond,.conditioned for the prompt payment 
by the said prosecutor "of all costs and/or damages arising from or caused 
by the delay in the effectiveness or enforcement of the order complained 
of or in the prompt prosecution of his writ." 


helen, 
Status of Cooperative Associations of Producers 


In the paragraph defining "milk dealer," it is stated that "Any 
dairy cooperative association organized under eny law of this or any other 
State and engaged in this State in the handling of milki’/ as hereinafter 
defined, is declared to be a milk dealer or producer within the meaning 
of this act as the board may determine." H#lsewnere it is provided that 
no provision in the act shall prevent "a cooperative association or cooper- 
ative corporation approved by the board" and selling milk of or for its 
members or contractees, from blending the proceeds of all net sales made 
for such producers either within or witnout the State and paying on such 
basis. No such cooperative association or cooperative corporation, how- 
ever, shall otherwise be exempt from the orders, rules, or regulations 
of the board. The only specific reference to "cneck-off" occurs in the 
section prohibiting the making of a mutual or secret agreement or com- 
bination to reduce the price to be paid to producers or paid by consumers. 
Therein it is provided "thet the right may be granted to deduct a check- 
off to be paid an association or corporation with consent of producer and 
epproval of the boardti4 


PART TwO 
I. Administrative Procedure, Rules, *. kegulations and Orders. 


Extent of the board's euthority.- axercise of the powers of the 
New Jersey Milk Control Board is State-wide and extends over all milk 
dealers in their activities as handlers of milk. The State has been di- 
vided by the Board into five marketing areas, each considered as having 
marketing conditions somewhat different from the others. These areas are 
described as follows; 


Area Number 1 includes Mercer, Burlington, Atlantic, Cape May, 
Cumberland, Salem, Gloucester, end Camden Counties, except those 
sections included in Area Number 2, 


Area Number 2 includes all shore points between Brigantine 
Inlet and Cape way, including the municipalities of #gg Harbor 
and mays Landing and the territories adjacent to these shore 
points that are naturally included in such marketing area. 


Area Number 3 includes tne portions of Monmouth and Ocean 
Counties bordering. on the Atlantic Ocean, including the coastal 
area, designated as the north shore resort section, The munici- 
palities of Morgan, Keyport, Red Bank, Long Branch, Asbury Park, 
Lakewood, Toms River, and points south to Brigantine Inlet, which 
Separates the counties of Ocean and Atlantic, are included in this 
area, 


Area, Number 4 includes Bergen, Passaic, Essex, Hudson, Union, 
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13/ The phrase "nendling of milk" is not specifically defined, and 
must be understood in the light of the definitions of "processor, ""sub- 


dealer", "store'!, "licensee", etc. 
14/ The word "cooperative!" is not used to qualify "association" or 


"corporation, "! 
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morris, Somerset, end Middlesex Counties. 


Area Number 5 includes Sussex, warren, and Hunterdon Counties 
and the sections of jwonmouth and Ocean Counties not included in 
Area Number 3. 


Persons controlled or affected,— All milk dealers are required to 
be licensed by the board, including the dealer who distrioutes fluid milk 
and fluid cream in bottles or cans to consumers, the producer-dealer, the 
processor, sub-dealer, and store.i8/ ven the dealer who handles milk in 
the State but sells it only in another State is licensed. To the extent 
that euthority over licensees or others is granted to the board by the act, 
whetner in the matter of price-fixing or otherwise, such authority has been 
widely exercised. 


Classification for purposes of price determination.- In estaolish- 
ing resale schedules, the following classifications are used; Grade "A" 
fluid milk, fluid milk other than Grade "All, heavy, medium, and light sour 
cream, and buttermilk. 


For the purpose of establishing minimum prices to be paid producers, 
milk is classified as follows; 


Class I milk includes all milk purcnased, received or handled, 
which is marketed as fluid milk, flavored milk, cultured 
milk, or creamed milk. 


Cless II milk includes e11 milk purcnesed, received or handled, 
which is separated into cream and marketed as fluid crean, 
sweet cream or sour cream. 


Class III milk includes all milk purcnased, received or handled, 
which is in excess of the established norml&/ (base), and 
which is used for manufacturing purposes. 


Producer norms (bases).- Throughout the State, either by express 
order of tne poard, or by autnorized agreement between the producers and 
the dealer to whom they sell tneir milk, each producer is allotted a cer- 
tain quantity of milk called a yearly norm. ‘Yor purposes of payment a 
norm represents or is oased on nis average monthly production during the 
year, or ten months of the year, or some other period preceding the time 
of the allotment. For milk produced in excess of such norm, the Class 
Til or excess price is paid, unless actually utilized by the dealer in 
Class I or Class II. 


15/ ¥or the fiscal year, ending June 30, 1955, the number of dealers! 
licenses issued was 2,605. To tnis should be added licenses issued to 
storekeepers of whom, for the preceding fiscal year, 3,060 were licensed. 
see page 55, Report of Board, may 24, 1933-June 30, 1935. 

16/ Norm milk (meaning milk not in excess of the norm or base estab- 
lished for each producer), Grade A or other than Grade A, shall be paid 
for at the Class I or Class II price, according to its utilization in 
these two classes. 
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Trade practices.- The doard nas prohivited certain ects of tne 
nature of unfair trade practices; for example, tne use of any method 
or device, such as ea discount, rebate, free service, advertising allow- 
ance, or combination sale, whereby milk or cream is sold or offered for 
sale at a price less than that fixed by the board. The rejection by a 
dealer, without cause, of a producer's milk and the withdrawal of milk, 
without cause, from a dealer by a producer, are two practices declared 
to be unfair by the board. Certain acts or procedures are, on the other 
hand, declared fair practices, as, for example the promulgation of pro- 
ducer norns.=—< 


Records and xeports 


The board has required every milk dealer buying milk from pro- 
ducers "and/or" importing milk or cream into the State to keep books of 
record and account and other data readily available at his principal 
place of business, including a monthly record (1) of all milk and cream 
produced by the dealer's own herd, whether in or outside of the State, 
and (2) of all purchases of milk or cream from producers and dealers, 
detailed as to amounts, prices, butterfat content and other differentials, 
In addition, full information is required with respect to such matters 
as route and store sales, sales to welfare organizations and to the 
State, municipal and Federal government classifications at resale, ut- 
ilization, wastage, and "spread of processing and distribution expense," 
Regular monthly rey,orts to the board are required of milk dealers and 
in some instances, weekly reports. Cooperatives paying producers a 
blended price for milk produced in New Jersey, are required to file with 
the board a monthly report giving the quantities and prices for each 
classification which enters into the determination of such blended price. 
In addition, dealers buying milk or cream from producers, when making 
final payment each month, must render to each producer a statement show- 
ing the emount of his norm milk sold for fluid consumption, his norm 
milk which was separated into cream, the excess over his established norn, 
the butterfat test, etc. 


Hearings 


The board has held public hearings in a number of places in the 
State to aid in the determination of prices, producer norms and many 
other matters within the jurisdiction of the board. In cases where emer- 
gency situations have existed justifying immediate action, hearings have 
Sometimes been dispensed with. 


PART THREX 


Legal Status 


Litigation.- Hnforcement of the provisions of the New Jersey 


nr 


17/ Official Order No. 22, effective October 25, 1933. 
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ilk Control Act has been vigorously prosecuted by the poard and accord- 
ingly there have been a great many cases litigated in tne courts. A 
majority of violations have consisted of operating without a license, 
price cutting, making improper payments to producers, and:failing to file 
reports. During the first two years of tne act, the Secretary of the 
board conducted nearly 1500 hearings on violations, end penelties of near- 
ly $13,000 were collected. Several hundred cases have been filed in dis- 
trict or common pleas courts throughout the State, a majority of them nev- 
ing been settled witnout a trial. <A number of injunction suits nave been 
filed end successfully prosecuted by the board. in certein cases, dealers 
have peen enjoined from handling milk at less than minimum prices fixed 
by the voard, or neve been restrained from engaging in business after 
their licenses were revoked or their epplications for licenses denied. 


Constitutionality of act upheld.- Tne constitutionality of the 
New Jersey milk Control act was upheld by the Court of grrors and Appeals 
on May 21, 1935, in an appeal from an interlocutory order issued by the 
Court of Chancery enjoining the Newark milk Company, until further order 
of the court, from selling milk at retail at prices less than tnose fixed 
by the poard,18/ 


Toe chief question before the Court of Appeals and srrors was: 
Does the Legisleture have authority, by enactment of the milk control law, 
to regulate end control the milk industry of the State? This Question the 
court answered in the affirmative upon the euthority of tne Supreme Court 
of the United States in the case of Nebbia vs. New York, (291 U.S. 502). 
Allegations involving the delegation of legisletive and of judicial power 
were rejected by the court. But in one respect the order of the Court 
of Chancery was ordered to ce modified. The order had enjoined "implicit 
obedience of . .. all future orders of the milk control board." This, 
the high court declared, was an excess of power and tne lower court could 
not properly command obedience of all things required to be done in the 
future, 


18/ In Re; State v. Newark ilk Company, 179 Atl. (N.J.) 116. 
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